WORKING GROUP 3 - OVERVIEW
ENSURING FISHERIES ARE SUSTAINABLE AND BIODIVERSITY IS
CONSERVED IN ABNJ AND EEZS1
Martin Tsamenyi2 and Kwame Mfodwo3
1. This overview paper was commissioned by FAO to serve as a background paper for Working
Group 3 “Ensuring Fisheries Are Sustainable and Biodiversity Is Conserved in ABNJ and EEZs”.
It identifies some key issues, actions needed, constraints to be removed, and to be considered by
the High Level Segment of the Summit.
INTRODUCTION
2. This paper discusses three issues of crucial policy action that cut across both the Exclusive
Economic Zone (EEZ) and Areas Beyond National Jurisdiction (ABNJ). Part 1 will focus on
illegal, unreported and unregulated (IUU) fishing. Part 2 covers the issue of plastics in the oceans
and Part 3 deals with regional cooperation, focusing on fisheries. Although presented separately,
the issues are interrelated, both in impact on the marine environment and possible pathways to
addressing the problem through international cooperation. As the preamble to the 1982 United
Nations Convention on the Law of the Sea (Law of the Sea Convention) aptly reminds us: “The
problems of ocean space are closely interrelated and need to be considered as a whole”. All three areas
discussed have the common feature that in recent years, policy research, development of
regulatory responses and actual enforcement are all as much influenced by the programmes of
non-governmental organisations (NGOs) as by the actions of nation States. As regards economics,
there is the predictable factor of long-term increases in demand for marine products. Factors of
economics, technology, as well as unpredictability in natural phenomena (climate change)
converge in complex and unpredictable ways to shape the environment in which IUU fishing and
the disposal of plastics at sea occurs. For example, overcapacity, one of the causes of IUU fishing,
is also a contributing factor in discarding of plastics into the ocean. It follows that reducing
overcapacity will also reduce the amount of gear in use and therefore the likelihood of fishing
gears being abandoned, lost or discarded.
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1. THE IUU FISHING THREAT
1.1 An overview
3. Undoubtedly, one of the greatest challenges of our time in terms of achieving sustainability of
fish stocks is IUU fishing. The accepted definition of IUU fishing is the one provided by the FAO
International Plan of Action to Prevent, Deter, and Eliminate Illegal, Unreported, and
Unregulated Fishing (IPOA-IUU) adopted in 20011. There are three, but interrelated aspects of
the IUU fishing concept. Illegal fishing takes place where vessels operate in violation of the laws
of a fishery. This can apply to fisheries that are under the jurisdiction of a coastal State or to high
seas fisheries regulated by regional fisheries management organizations. Unreported fishing is
fishing that has not been reported or misreported to the relevant national authority or regional
organization, in contravention of applicable laws and regulations. Unregulated fishing generally
refers to fishing by vessels without nationality, or vessels flying the flag of a country not party to
the regional organization governing that fishing area or species. This notion of unregulated fishing
is, however, not an exhaustive one. As noted by the IPOA-IUU, “certain unregulated fishing may
take place in a manner which is not in violation of applicable international law, and may not
require the application of measures envisaged under the International Plan of Action.”2 This
section of the report explores: (i) the nature and extent of IUU fishing within EEZs and on the
high seas, (ii) the drivers of IUU fishing and (iii) actions needed.
4. IUU fishing has been characterized as one of the most severe problems affecting the
sustainability of world fisheries.3 It is universally agreed that IUU fishing currently contributes
significantly to the depletion of fish stocks worldwide. With respect also to fisheries subject to
recovery measures, it jeopardises efforts to return over-exploited or collapsed stocks to good
health.3 IUU fishing has multiple and cumulatively harmful economic and social consequences
depriving legitimate fishers of their livelihood even as it also deprives fisheries managers of
information critical to accurate stock assessments. It also worsens the already bad problem of
discards and bycatch as skippers and crew of IUU fishing vessels are more likely to use poorly
selective gear and engage in the full range of unsustainable fishing practices. IUU fishing and
associated behaviours spans a complex spectrum of activities which are by their very nature
difficult to quantify. At the sophisticated end of operations, criminal groups use small fleets of
catcher vessels and support vessels (refrigerated cargo vessels, fuel and provisions supply, etc.) to
fish illegally and with significant profit.4 Entities consciously engaged in IUU fishing are highly
dynamic, adaptable and mobile as well as becoming increasingly sophisticated. The significant
levels of profit from high value fisheries provide the principal incentive for operators to
consciously seek to stay ahead of the international regulatory system. Finally, in some parts of
the world, IUU fishing overlaps with other forms of maritime crime such as piracy, drug
smuggling and abuse of fishers trafficked for the purpose of forced labour5.
5. It is against the background above that a multi-level governance and response mechanisms have
evolved to address the IUU fishing problem. Operating now at global, regional, national and
local scales, this system attempts to control IUU fishing through multiple and overlapping
networks involving flag States, coastal States, port States, market States, international and
intergovernmental organizations, the fishing industry, non-governmental organizations (NGOs),
financial institutions, insurers, and consumers.
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1.2 Nature and extent of IUU fishing
6. Economics and high profits drive IUU fishing6, with current IUU companies and networks
driven by a mix of the following incentives: the increased global demand for fish; the long term
trend of price increases in the high value finfish, crustaceans and mollusc segment of the global
fisheries economy; overcapacity and diminishing returns from legal fishing in many parts of the
world; the lack of effective enforcement; the ease with which illegally caught fish can be
intermixed with legally caught fish.7
7. There is international consensus that IUU fishing is a problem. Even so, there are no firm and
reliable estimates of extent and cost, with varying estimates, due to the covert nature of the
activity. The following examples in Table 1 suffice.
Table 1: Examples of estimated financial loss from as a result of IUU fishing
Year

Estimated Financial Loss

2005

MRAG – estimated that the lost export value to developing countries estimated at USD2.2
billion.8
APFIC – estimated that losses from IUU fishing in the Asia-Pacific region both industrial and
artisanal fisheries was around 8% of total recorded landings, or equivalent to US$2 500 million
annually.9
MRAG- estimated that West African waters had the highest levels of IUU fishing in the world
as a proportion of the region’s total catch, with the illegal catch in the wider Eastern Central
Atlantic estimated to be worth between US$828 million and US$1.6 billion per year, or 37
percent of seafood catches10.
Environment Justice Foundation – estimated losses in Sierra Leone at USD29 million each year.
90% of the “pirate” vessels documented by EJF to be fishing illegally in the country’s EEZ from
2011-2012 are bottom trawlers. Up to 75% of the catch of these vessels is discarded back into the
sea.11
European Commission- The estimated global value of IUU fishing is approximately 10 billion
euros per year. Between 11 and 26 million tonnes of fish are caught illegally a year, which
corresponds to at least 15% of world catches.12

2007
2009

2012

2014

1.3 The Structural Features of the IUU Fishing system
8. In addition to the economic drivers set out above, a combined system of flags of noncompliance, ports of non-compliance and IUU fishing related transshipments at sea have emerged
to provide the structural basis for the prevalence of IUU fishing. Successfully eliminating these
central pillars of the system will lead to the demise of IUU fishing.
1.3.1 Flag of non-compliance aspects of IUU Fishing13
9. The principal pillar of the IUU fishing system is the existence of flag States that are indifferent
to non-compliance. Flags of non-compliance are flag States which do not exercise effective control
over their fishing vessels, their main objective being to provide a flag for a fee. This ‘lack of
effective control’ is reflected in certain indicators, including flag State reliance on absolutely
minimum procedures for registration of vessels including the lack of requirement for the details
relating to legal and beneficial owners and operators of
vessels together with poor
implementation of the flag State control measures prescribed under international instruments (e.g.
compliance with regulations and quotas of a regional fisheries management organization (RFMO),
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IMO and ILO standards, Law of the Sea Convention, the IPOA-IUU and the Code of Conduct
for Responsible Fisheries). Given its centrality, the progressive elimination of flags of noncompliance is fundamental to combating IUU fishing.
10. Vessel owners and flag States (or States of registry) gain financial advantages of a purely
shipping nature as well as advantages of a fisheries nature. Advantages of a purely shipping nature
come from lowered costs with respect to day to day running costs, crew wages, insurance and
non-compliance with national and international minimum safety standards. The problem is
compounded where the national agency which is responsible for operating the open registry
neither has neither the mandate nor the capacity to manage fisheries activities of flagged vessels. A
major move against flag of non-compliance practices is the adoption in early 2013 of the FAO
Voluntary Guidelines for Flag State Performance. This soft law instrument provides a framework
for evaluating the performance of individual flag States against a range of basic indicators
incorporating the essential matters to be addressed to reduce and eventually eliminate IUU fishing
on the high seas. States can assess themselves under clearly specified conditions even as third States
can also assess other States.
1.3.2 Port of non-compliance aspects of IUU Fishing14
11. A “port of non-compliance” is a port where the port State is unwilling or unable to exercise
measures to combat IUU fishing activities, including inspections to detect IUU-caught fish and
prohibitions on the landing or transshipment of such catches. Many ports of noncompliance are
not naturally fishing ports. They do however market themselves as efficient and comfortable
ports where services are easily available. Many also have “free economic zones” or special customs
area with favourable customs regulations or no customs duties and controls for transshipment).
Illegally caught fish can therefore be easily transshipped undetected by the flag or port State in
such zones. Like flags of non-compliance, ports of non-compliance are fundamental to the IUU
fishing. Indeed without ports of non-compliance the at sea transshipment of fish that is central to
the IUU fishing would cease to be effective. As described in more detail below, the FAO
Agreement on Port State Measures to Prevent, Deter and Eliminate Illegal, Unreported and
Unregulated Fishing (Port State Measures Agreement) attempts to reduce the efficacy of ports of
non-compliance as pillars of the IUU fishing system.
1.4 Current approaches to controlling IUU Fishing
12. The current major strategies and measures to control IUU fishing are presented in Table 2.
Table 2: Current major strategies and measures to control IUU fishing
Governmental schemes






Private Schemes

Catch-documentation schemes

Port state control schemes
Flag state control schemes, including flag state 
performance assessments

Black listing of vessels on negative or blacklists
Establishment of comprehensive white lists
(fishing vessel records, registers or databases) to
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Traceability schemes operating within supply
chains controlled by corporates
Supply chain regulation
Eco-labeling










support issue of fishing authorisations
Fisheries focused monitoring, control and
surveillance schemes including VMS
Use of military purpose technologies to support
fisheries surveillance and enforcement
Restrictions on at-sea transhipments
Restrictions on at sea supply of fuel to fishing
vessels.
Observers
Mandatory use of unique fishing vessel
identifiers
Reducing/eliminating IUU associated vessel and
corporate ownership through company law
Regulating investment in and lending to fishing
enterprises so as to reduce IUU oriented
investment

The key thread linking all these measures is the timely supply of information on IUU fishing
activity amongst all actors. RFMOs play a central role with environmental NGOs also providing
critical support due to their flexibility and world-wide information systems.
1.5 Actions needed
13. There is currently no shortage of actor participation or initiatives with plans and programmes
of action having cumulatively built up since the late 1990s15. Indeed, many States have action plans
or related legislation addressing IUU fishing. There are numerous international measures and
actions proceeding under inter-governmental organizations, development assistance organizations
and the international NGO network. What is vital is that action should be focused on those
measures and approaches that work and have an impact. Bearing this in mind, suggested areas of
focus over the next decade are set out immediately below.
1.5.1 Coordinated attention to and rigorous implementation of Port State measures including
widespread ratification of the Port State Measures Agreement
14. Implementing port State measures in a systematic, collective and coordinated way to ensure
that IUU fishing vessels are frustrated in attempting to enter ports, transship and land catches and
denying IUU fishing vessels from using certain port services and facilities are a cost effective way
of combatting IUU fishing. The Port State Measures Agreement assembles in one place, and
becomes the primary reference for measures, that are already available to port States under
international law to implement in order to fight IUU fishing. The Agreement provides, subject
to specific pre-conditions and requirements, that port States may take specific action against
proponents of IUU fishing and related activities that may have occurred including in areas beyond
national jurisdiction. The Port State Measures Agreement which provides an additional
international law basis for implementing port State measures must be ratified and implemented
nationally and regionally as soon as possible.
1.5.2 Increased Implementation of Market Related Measures
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15. Market States are central to ensuring that IUU fishing catches do not reach the market. A key
component of the market denial framework is the trade-tracking or catch documentation system –
a system that verifies commodity origin, weight, special composition of catch bundles and
whether the catch was taken in accordance with the conservation and management measure of the
relevant RFMO. To date, the most effective market related IUU measure is the European
Commission’s IUU regulations which combines a catch documentation system, in-country
certification, third country non-compliance listing, port inspections and capacity
building/technical assistance, with far reaching implications and effects16.
16. Market denial would appear to be one of the most effective response to IUU fishing. It must
be implemented with vigour provided international rules and the rights of third States are strictly
respected17.
1.5.3 Rapid adoption of a mandatory system of unique fishing vessel identifiers
17. Until recently, industrial fishing vessels were not required to have unique identifying numbers
that stay with them from construction to scrapping. Although fishing vessels have names, call
signs, and other identifiers, these are not permanent and are often changed by the unscrupulous
vessel owner. In December 2013, the IMO Assembly agreed to a proposal co-sponsored by
several IMO Member States, FAO and WWF to include fishing vessels of 100 gross tonnage in the
IMO Ship Identification Numbering Scheme through regulation A.1078 (28). Therefore, fishing
vessels in this size category are now required on a voluntary basis to have an IMO number.
Because IMO numbers are unique and permanent, RFMOs and flag States will be taking a major
step toward preventing fraud, ensuring the safety and security of fishing operations, and
promoting fairness for law-abiding commercial fishermen and vessel owners.
1.5.4 Rapid adoption of the FAO’s Voluntary Flag State Performance Assessment Scheme
18. States under the auspices of FAO, developed a voluntary set of guidelines on flag State
performance in early 2013 that provides an objective list of the responsibilities that should be
shouldered by flag States both within the ABNJ and also within the EEZ of third States18. Actors
sought to be mobilised by these guidelines include flag States and other States, regional fisheries
management organizations (RFMOs), the fishing industry and consumers. These guidelines set
out criteria that captures key elements of flag State control that are effective against IUU fishing.
Flag States themselves as well as other States can then use these criteria to periodically evaluate the
performance of individual flag States as far as IUU reduction and control is concerned; and
provide a benchmark against which improvement can be sought as well as measured. All possible
effort should be made to ensure that flag States start to implement these guidelines in their laws
and regulations.
1.5.5 Rapidly create and implement The Global Record of Fishing Vessels, Refrigerated
Transport Vessels and Supply Vessels
19. Many RFMOs now have records of fishing vessels. This is effectively a positive list system
under which only vessels on the record or register can fish in the area of jurisdiction of the
relevant RFMO. The trend is to cover fishing vessels, refrigerated transport vessels and all
associated supply vessels, including bunkering vessels. This approach is proving to be an incentive
for transport and supply vessels to flag to RFMO members or to cooperating non-members.
Efforts to extend this system to the global level are now well underway. The principal initiative to
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compile a Global Record of Fishing Vessels, Refrigerated Transport Vessels and Supply Vessels
(the Global Record) was tasked to FAO by the Committee on Fisheries. This global record
repository is to be implemented in phases starting with larger vessels (i.e. 100 gross tonnage or
more, or 24 meters in length and above) which are around 60,000 fishing and fishery related
vessels. A robust, simple and effective system for a unique vessel identifier (the IMO number) is
fundamental to the Global Record initiative to link vessel-related information at national, regional
and global levels. The five tuna RFMOs, some of which are requiring IMO numbers for their
vessels (a prerequisite for the Global Record), are engaged in an initiative to create a Consolidated
List of Authorized Vessels (CLAV).
20. Eventually, all vessels 10 gross tonnage or more, or 12 meters in length and above, will be
included (an estimated 450,000. Co-ordination of such efforts among all stakeholders (RFMOs,
IMO, IHS-Maritime, classification societies, national governments) will require significant
resources of both time and money.
2. PLASTICS AND POLLUTION
2.1 Overview
21. Marine debris, defined as “any anthropogenic, manufactured, or processed solid material
(regardless of size) discarded, disposed of, or abandoned that ends up in the marine
environment”19, poses a pervasive, but potentially solvable marine pollution problem for the
global community. Globally, plastics are estimated to comprise between 60 and 80 per cent of
marine debris.20 Plastics can enter into the marine environment a number of ways: through
ineffective or improper waste management, intentional or accidental dumping and littering on
shorelines or at sea, or through storm water runoff. Eventually, these plastics may degrade into
smaller and smaller pieces but overall, they accumulate in the oceans because they typically do not
biodegrade as many other substances do.
2.2 The Nature of the Problem
22. Modern plastics pose a serious environmental problem because they persist in the oceans for
long periods of time, (perhaps even up to 600 years)21 eventually fragmenting into micro plastics, a
process which increases the number of plastic particles in the marine environment and facilitates
their wide disbursement in the water column and within the seabed22. In this sense, plastics act as
both predator and prey. As predator, plastics kill by entrapment of a wide range of marine
organisms including endangered, threatened and protected species. As prey, plastics (and their
leached toxic derivatives) are ingested and may bio-accumulate in marine organisms and humans.
However, while the potential for plastics to kill through entrapment and ghost fishing and
entanglement is reasonably well studied23, there are little or no available data that verify and
quantify the potential effects of micro-plastics in the ocean environment24.
23. Social and economic impacts of plastic debris accumulation include reduced amenities, the
need to re-route shipping, as well as accidents and loss of life, increased vessel and equipment
repair costs as plastics typically clogged intake valves and also entangle propellers. Marine plastic
debris also pose threats to marine based activities such as fisheries, aquaculture, shipping, mining,
power stations, desalination plants, harbours and rescue services. Loss of coastal tourism revenue
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is particularly high and can reach 52% of revenue25. Clean up costs are also typically borne by
local authorities26 rather than by the polluter.
24. Abandoned, Lost or otherwise Discarded Fishing Gears (ALDFG) are a particularly insidious
type of plastic pollution which has numerous negative impacts including; navigational hazards
and associated safety issues, the ability of ALDFG to continue to fish (often referred to as ghost
fishing), with detrimental impacts on fish stocks, with no generation of economic benefits and
with potential impacts on vulnerable or threatened species and on benthic and inter-tidal
environments.
2.3 Regulatory Frameworks
25. Overall, globally coordinated action against marine plastic debris has not been effective. The
international regulatory and policy frameworks for addressing marine pollution from plastics is
scanty. The Law of the Sea Convention requires all States to “adopt laws and regulations to
prevent, reduce and control pollution of the marine environment from land-based sources,
including rivers, estuaries, pipelines and outfall structures, taking into account internationally
agreed rules, standards and recommended practices and procedures”.27 The Law of the Sea
Convention also enjoins States to establish “global and regional rules, standards and recommended
practices and procedures to prevent, reduce and control pollution of the marine environment
from land-based sources28” and to harmonize their policies at the appropriate regional level.29
Practically, the implementation of these provisions of the Law of the Sea Convention has proven
a challenge to many States.
26. Since January 2013, Regulation 3.2 of MARPOL Annex V has prohibited the discharge into
the sea of all plastics, including but not limited to synthetic ropes, synthetic fishing nets, plastic
garbage bags and incinerator ashes from plastic products. One notable exception is discharge
necessary for the purpose of securing the safety of a ship and those on board or saving life at sea.30
This was a bold and welcome effort by the International Maritime Organization, but it remains to
be seen how States will implement and enforce the MARPOL prohibitions.
27. At the global policy level, a number of initiatives exist. The non-binding 1985 Montreal
Guidelines for the Protection of the Marine Environment Against Pollution from Land-based Sources
was one of the first initiatives through the United Nations Environment Programme (UNEP),
aimed at reducing the impact of land-based activities generally on the marine environment. The
Global Programme of Action for the Protection of the Marine Environment from Land-Based
Activities (GPA), adopted in 1995 through the Washington Declaration, brought attention to the
problem of litter, including plastics. The GPA aims to reduce impacts from all forms of pollution
originating on land, including litter, through National Plans of Action, and is implemented
regionally through the UNEP Regional Seas Programmes and other partnerships. Commitment
to the framework was renewed through the Montreal Declaration of 2001, and again in 2006
through the Beijing Declaration. The Fifth International Marine Debris Conference in 2011
(UNEP & NOAA) resulted in the Honolulu Commitment and the Honolulu Strategy. At the
Third Intergovernmental Review of the GPA in January 2012, the Manila Declaration on
Furthering the GPA recommended the establishment of a Global Partnership on Marine Litter,
which was launched later that same year in June. This multi-stakeholder partnership feeds into the
Global Partnership on Waste Management, and aims to implement the Honolulu Strategy. The
8

partnership areas focus on prevention of impacts from land-based and sea-based sources of marine
litter, and resource recovery.
2.4 Actions needed
28. Plastics have been recognized as a serious ocean pollutant for approximately forty years but
have only recently started to receive serious public and political attention31. There is little doubt,
however, that solutions to mitigate marine litter (such as plastics) impacts will have to be sought
at global, regional, national, sub-national, community and enterprise levels. In this context, the
range of measures recommended by the Honolulu Strategy (2011), reproduced in Table 3 below
present a useful model for adoption by the international community. The Strategy covers the
entire spectrum of substances that constitute marine debris and is not restricted to plastics.
Implementation of the Honolulu Strategy would also enable States to give effect to Article 207 of
the Law of the Sea Convention (reproduced in Table 4 below), a provision which has remained
relatively moribund in terms of implementation at an international or global level.

Table 3 - The Key Elements of the Honolulu Strategy – A Global Framework for Prevention and
Management of Marine Debris
Goal A: Reduced amount and impact of land-based sources of marine debris introduced into the
Strategy A1. Conduct education and outreach on marine debris impacts and the need for improved
solid waste management
Strategy A2. Employ market-based instruments to support solid waste management, in particular
waste minimization
Strategy A3. Employ infrastructure and implement best practices for improving stormwater
management and reducing discharge of solid waste into waterways
Strategy A4. Develop, strengthen, and enact legislation and policies to support solid waste minimization
and Management
Strategy A5. Improve the regulatory framework regarding stormwater, sewage systems, and debris in
tributary waterways
Strategy A6. Build capacity to monitor and enforce compliance with regulations and permit conditions
regarding litter, dumping, solid waste management, stormwater, and surface runoff
Strategy A7. Conduct regular cleanup efforts on coastal lands, in watersheds, and in waterways—
especially
Goal B: Reduced amount and impact of sea-based sources of marine debris, including solid waste;
lost
cargo; abandoned, lost, or otherwise discarded fishing gear (ALDFG); and abandoned
Strategy B1. Conduct ocean-user education and outreach on marine debris impacts, prevention, and
Management
Strategy B2. Develop and strengthen implementation of waste minimization and proper waste storage at
sea and of disposal at port reception facilities, in order to minimize incidents of ocean dumping
Strategy B3. Develop and strengthen implementation of industry best management practices (BMP)
designed to minimize abandonment of vessels and accidental loss of cargo, solid waste, and gear at sea.
Strategy B4. Develop and promote use of fishing gear modifications or alternative technologies to reduce
the loss of fishing gear and/or its impacts as ALDFG.
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Strategy B5. Develop and strengthen implementation of legislation and policies to prevent and
manage marine debris from at-sea sources, and implement requirements of MARPOL Annex V and
other relevant international instruments and agreements
Strategy B6. Build capacity to monitor and enforce (1) national and local legislation, and (2) compliance
with
Goal C: Reduced amount and impact of accumulated marine debris on shorelines, in benthic
habitats, and in pelagic waters
Strategy C1. Conduct education and outreach on marine debris impacts and removal
Strategy C2. Develop and promote use of technologies and methods to effectively locate and remove
marine
Strategy C3. Build capacity to co-manage marine debris removal response
Strategy C4. Develop or strengthen implementation of incentives for removal of ALDFG and other large
accumulations of marine debris encountered at sea
Strategy C5. Establish appropriate regional, national, and local mechanisms to facilitate removal of
marine debris
Strategy C6. Remove marine debris from shorelines, benthic habitats, and pelagic water

Table 4: Extract of Article 207 of the Law of the Sea Convention
Article 207
Pollution from land-based sources
1. States shall adopt laws and regulations to prevent, reduce and control pollution of the marine
environment from land-based sources, including rivers, estuaries, pipelines and outfall structures, taking
into account internationally agreed rules, standards and recommended practices and procedures.
2. States shall take other measures as may be necessary to prevent, reduce and control such pollution.
3. States shall endeavour to harmonize their policies in this connection at the appropriate regional level.
4. States, acting especially through competent international organizations or diplomatic conference, shall
endeavour to establish global and regional rules, standards and recommended practices and procedures to
prevent, reduce and control pollution of the marine environment from land-based sources, taking into
account characteristic regional features, the economic capacity of developing States and their need for
economic development. Such rules, standards and recommended practices and procedures shall be reexamined from time to time as necessary.
5. Laws, regulations, measures, rules, standards and recommended practices and procedures referred to in
paragraphs 1, 2 and 4 shall include those designed to minimize, to the fullest extent possible, the release of
toxic, harmful or noxious substances, especially those which are persistent, into the marine environment.

3. COOPERATION AND CAPACITY BUILDING MECHANISMS
3.1 Overview
29. The requirement for cooperation among States, bilaterally, regionally and globally, to address
a host of ocean management issues, including marine pollution prevention, trans-boundary
fisheries conservation, and maritime security concerns, is one of the fundamental legal principles
under modern international law.32 The duty to cooperate through global, regional, sub-regional or
bilateral arrangements has been reinforced in a number of post-Law of the Sea Convention
instruments, including Chapter 17 of Agenda 21, FAO Code of Conduct for Responsible
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Fisheries, FAO Compliance Agreement, and the UN Fish Stocks Agreement. States can give
effect to their duty to cooperate either by establishing and becoming members of subregional or
RFMOs or by agreeing to apply the conservation and management measures of such
organisations.
30. Hitherto, the principal mechanism used to achieve international and regional cooperation in
the fisheries context is through the establishment of Regional Fisheries Bodies (RFB),33 with
different mandates, functions, structures, and competencies. RFBs can be classified into three
categories based on their main functions, namely, scientific research organizations, advisory and
regional coordination organizations, and management organizations (i.e. RFMOs).
31. Apart from RFBs, there are a host of other mechanisms through which international
cooperation is achieved. These include international organizations (FAO and the Committee on
Fisheries; Inter-UN agency cooperation (UNEP, International Labor Organization, International
Maritime Organization etc); inter-governmental organizations, non-inter governmental
organizations and regional seas programmes.
32. One of the challenges of increased international cooperation which requires urgent attention is
the disparity in representation and effective participation between developed and developing
States. The provision of assistance to developing States, particularly least developing States and
small island developing States to meet their international conservation obligations, is explicitly
ecognized in a growing number of international instruments34. In some RFMOs, assistance is
provided under the obligation for the recognition of the special requirements of developing States.
The practical challenge facing the international community in this regard is how to give practical
effect to assistance to developing country requirements beyond funding to attend meetings.
3.2 A key strength of the RFMO – comprehensive coverage and jurisdiction in areas beyond
national jurisdiction35
33. The basic principle under the UN Fish Stocks Agreement (UNFSA) is that coastal and fishing
States must cooperate either directly or through RFMOs. Where RFMOs are already in existence,
relevant coastal and fishing states are obliged to become members or otherwise agree to abide by
the conservation measures adopted by those RFMOs. Where RFMOs have not yet been
established, States are to consult in good faith and without delay to reach agreement on bilateral
or multilateral arrangements, as appropriate, particularly where evidence indicates that stocks are
under threat of over-exploitation or a new fishery is being developed. As a result, RFMOs have
emerged as the principal mechanism through which high seas fishing is being regulated. UNFSA
also provides that only States which are members of RFMOs or which agree to abide by the
conservation and management measures established by RFMOs may have access to the fishery
concerned. RFMOs now demand, and are increasingly receiving membership, cooperation or
abstention from non-members.
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3.3 Challenges facing RFMOs
34. Although significant progress has been made (e.g. conservation and management measures,
research, support for developing countries, monitoring control and surveillance measures etc.),
RFBs in general have come under scrutiny in recent times. To their credit, many RFMOs have
decided to be subjected to and have undergone performance reviews in the past few years and
these performance reviews have highlighted common areas of challenge across all RFMOs. These
challenges include: difficulties and delays in adoption of effective conservation and management
measures; difficulties and delays with data collection and provision of data; ineffective monitoring,
compliance and enforcement; only partially transparent decision-making processes; difficulties
with managing fishing capacity and elimination of subsidies; inability to design effective
mechanisms for allocation of fishing opportunities, failure to truly adopt ecosystem and
precautionary approaches; difficulties with strengthening of management measures in areas
beyond national jurisdiction; poor coordination with other regional bodies, including regional
seas and large marine ecosystem programmes; difficulties in achieving compatible management
measures between EEZs and areas under national jurisdiction; inability to develop flexible and
effective area-based management tools36 and transparency and effective participation of NGOs.
3.3 Actions needed
35. The principal areas of action to improve RFMO performance can be itemized as follows:


Increased commitment of States to RFMOs in terms of commitment of material resources
and political energy and will particularly in the area of IUU fishing



Enhanced operational co-operation across RFMO jurisdictional boundaries so as to
counter the advantages enjoyed by fishing fleets as they move from ocean to ocean at will
– practical cooperation is particularly important in the area of monitoring, control and
surveillance and application of frontier technologies; standardization of data collection
protocols, data sharing, and observer training and certification.



Properly fund and encourage innovative and practical policy and technical research in all
key areas where there are currently blockages (e.g. allocation; application of ecosystem and
precautionary approaches)



Support for effective participation of developing States, not only meetings but also in the
development of the fishery (particularly high seas fisheries) through mechanisms such as
capacity transfer and joint ventures.



Improving transparency and promoting effective participation of NGOs.
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FAO, International Plan of Action to Prevent, Deter, and Eliminate Illegal, Unreported, and Unregulated Fishing,
adopted at the Twenty-fourth Session of COFI, Rome, Italy, 02 March 2001. Hereinafter referred to as IPOA-IUU.

2

IPOA-IUU, Article 3.4
UNGA, Fifty-fourth Session, Agenda Items 40(a) and (c), Oceans the Law of the Sea; Law of the Sea; Results of the
Review by the Commission on Sustainable Development of the Sectoral Theme of “Oceans and Seas”, Oceans and
the Law of the Sea, Report of the Secretary-General, A/54/429, 30 September 1999, para. 249.
4
David J Agnew and Colin T Barnes, Economic Aspects and Drivers of IUU Fishing: Building a Framework, OECD
Paris, 2004, <www.oecd.org/dataoecd/17/7/29468002.PDF> (7 December 2011); and Carl-Christian Schmidt,
‘Economic Drivers of Illegal, Unreported, and Unregulated (IUU) Fishing’, The International Journal of Marine and
Coastal Law, vol. 20, nos. 3-4, 2005, pp. 479-507.
5
See UNODC, Transnational Organised Crime in the Fishing Industry (Vienna, 2011)
6 6
See generally, Agnew, DJ and Barnes, CT Economic Aspects and Drivers of IUU Fishing: Building A Framework
(2004) http://www.oecd.org/dataoecd/17/7/29468002.PDF.
7
Roheim, Cathy A (2008) Seafood Supply Chain Management: Methods to Prevent Illegally-Caught Product Entry into the
Marketplace.
8
MRAG, Review of Impacts of IUU Fishing on Developing Countries: Final Report, 2005, p. 179 Gary Morgan,
Derek Staples and Simon Funge-Smith, Fishing Capacity Management and IUU Fishing in Asia, , APFIC, Bangkok
2007, p.22
10
Agnew DJ, Pearce J, Pramod G, Peatman T, Watson R, et al., “Estimating the Worldwide Extent of Illegal
Fishing,” Marine Resources Action Group and University of British Columbia, 2009.
11
Environmental Justice Foundation, Pirate Fishing Exposed: The Fight Against Illegal Fishing in West Africa and
the EU, EJF, 2012.
3

12

European Commission - MEMO/14/211,
211_en.htm

24/03/2014.

http://europa.eu/rapid/press-release_MEMO-14-

13

The SADC / DFID Illegal, Unregulated and Unreported (IUU) Programme An African Policy Process Aimed at
Tackling IUU Fishing , SADC/DFID IUU Project TOR – 8, Short term consultancy to analyse the impact of flags
and ports of non-compliance in the SADC region (copy with authors).
14
SADC / DFID, (2008) The impact of flags and ports of non-compliance in the SADC region report,
http://www.stopillegalfishing.com/ (Simon Diffey and Colin Barnes; authors).
15
For a comprehensive coverage and analysis, see Mary Ann Palma, Martin Tsamenyi and William Edeson,
Promoting Sustainable Fisheries: The International Legal and Policy Framework to Combat Illegal, Unreported and
Unregulated Fishing, Martinus Nijhoff, Leiden and Boston, 2010.
16

Council Regulation (EC) No 1005/2008 of 29 September 2008 establishing a Community system to prevent, deter and
eliminate illegal, unreported and unregulated fishing

Under WTO rules market denial measures can only preclude or impede access to markets in a manner
consistent with international law.

17

18

For a synopsis of the development process of the Voluntary Guidelines for Flag State Performance and its
components, see Karine Erikstein and Judith Swan, Voluntary Guidelines for Flag State Performance: A New Tool to
Conquer IUU Fishing, 29 International Journal of Marine and Coastal Law, 2014, pp. 116 -147
19
“The Honolulu Strategy, A Global Framework for Prevention and Management of Marine Debris”,
NOAA/UNEP (2011), p.E-S1.
20
J. G. B. Derraik, 'The pollution of the marine environment by plastic debris: a review' (2002) 44(9) Marine Pollution
Bulletin 842
21
FAO The State of World Fisheries and Aquaculture 2010 http://www.fao.org/docrep/013/i1820e/i1820e03.pdf
22
David K. A. Barnes et al, 'Accumulation and fragmentation of plastic debris in global environments' (2009)
364(1526) Philosophical Transactions of The Royal Society B: Biological Sciences 1985
23
Abandoned, lost or otherwise discarded fishing gear. UNEP Regional Seas Reports and Studies No.185; FAO
Fisheries and Aquaculture Technical Paper, No. 523. Rome, UNEP/FAO. 2009. 115p
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24

Proceedings of The Second Research Workshop on Microplastic Debris, November 5-6, 2010 National Oceanic and
Atmospheric Administration Technical Memorandum NOS-OR&R-39
25
A. Ballance, P.G. Ryan, and J.K. Turpie, 'How Much Is A Clean Beach Worth? The Impact Of Litter On Beach
Users In The Cape Peninsula, South Africa' (2000) 96(5) South African Journal Of Science 210
26
John Mouat, Rebeca Lopez Lozano and Hannah Bateson, 'Economic Impacts of Marine Litter' in (KIMO
International, 2010)
27
Law of the Sea Convention, Article 207(1)
28
Law of the Sea Convention, Article 207(4)
29
Law of the Sea Convention, Article 207 (3)
30

31

Regulation 7.1.1 MARPOL ANNEX V.

David W. Laist, 'Overview of the Biological Effects of Lost and Discarded Plastic Debris in the Marine
Environment' (1987) 18(6B) Marine Pollution Bulletin 319
32
In the context of the protection and preservation of the marine environment, See Law of the Sea Convention 1982
(Art. 194(1)), (Art. 197), (Art. 200), Art. 201) and (Art. 202). Specifically in the fisheries context: States are to seek,
either directly or through appropriate sub-regional or regional organizations, to agree upon the measures necessary to
co-ordinate and ensure the conservation and development of trans-boundary and shared stocks (Art. 63); Coastal
States and States whose nationals harvest highly migratory species are to cooperate directly or through regional or
international organizations to achieve the sustainable management of the stock (Art. 64); Sates are to cooperate to
achieve the sustainable management of high seas fisheries (Art. 118).
33

The FAO uses the term “Regional Fishery Body” which is defined as referring to “a mechanism through which
three or more States or international organisations that are parties to an international fishery agreement or
arrangement collaboratively engage each other in multilateral management of fishery affairs related to transboundary,
straddling, highly or high seas migratory stocks, through the collection and provision of scientific information and
data, serving as technical and policy forum, or taking decisions pertaining to the development and responsible
utilisation of the resources. See FAO Website, Regional Fishery Bodies and Arrangements, www.fao.org.
34
See for example, , UN Fish Stocks Agreement; FAO Code of Conduct for Responsible Fisheries; The Convention
on Conservation and Management of Fisheries Resources of the South East Atlantic Ocean; The Convention on the
Conservation and Management of Highly Migratory Fish Stocks in the Western and Central Pacific Ocean; FAO
Port States Measures Agreement; Convention on the Conservation and Management of High Seas Fishery Resources
in the South Pacific Ocean
35
See generally FAO, Committee on Fisheries, ‘Strengthening Regional Fisheries Management Organizations and
their Performances including the Outcome of the 2007 Tuna RFMOs Meeting,’ Twenty-Seventh Session, Rome,
Italy, 5-9 March 2007, <ftp://ftp.fao.org/docrep/fao/meeting/011/j8995e.pdf> (8 December 2011).
36
See generally : United Nations General Assembly “Report of the resumed Review Conference on the Agreement
for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December
1982 relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks”,
A/CONF.210/2010/7, 27 July 2010.
Marika Ceo et all, Performance Reviews by Regional Fishery Bodies: Introduction, Summaries, Synthesis and Best
Practice. Vol. 1, FAO Fisheries and Aquaculture Circular No. 1072, Rome 2012; (FAO State of World Fisheries and
Aquaculture 2012 , See Lodge, M. et all; Recommended Best Practices for Regional Fisheries management
Organizations; Report of an Independent Panel to Develop a Model for Improved Governance by Regional Fisheries
Management Organizations; June 2007.
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